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drew Jamie ſon Merchant in Edin. 
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z AGAINST. . 


WW Mam Montgomer one of the Clerks 
of the Cuſtom houſe of e 


Purſuer. Fee e 


H E aid Willian Montgomery, being Debitor to me 
in conſiderable Sums by Bills and promiſſory Notes, 
did on the roth of 4 1741, toward my Pay- | 
* ment, indorſe me a | of 70 L. Sterling, 92 
by James Merchant n Dandee payable. to Ar- 
ye by Ja the "Jus Aude ſaid Month, and dotedd by him 
to the ſaid Milliam Montgomery; and, on the ſaid 10th of Au- 
uſt, took my Receipt of the faid Bill, bearings Thas I foould 
hold Count for the ſame when paid me. 
Notwithſtanding that the aid 70 L. Bill was not payable 
till the ſaid 27th of Auguſt, yet I was content to hold the fame 
as Caſh, being ſure of my Payment, having not only 7amieſon 
the Accepter. (who was in good Circumſtances) bound, but _ 
likewiſe Meſſieurs art and Montgomery liable to me in Re- = 
courſe in caſe he had failed. And therefore I, being anxiouſly | : 
deſirous to have Matters brought to a Clearance betwixt Mr. 
Montgomery and me, did, on the 2 ĩſt of the ſaid Month of Au- 
6% deliver 2 = him. Six Bills or Notes, amounting to 
7 L. 12 fb. 64d. in Payment whercof I got Allowance of 
45 Aid 70. L. Bill; and a Bill accepted by Mr. Montgomery to 
me of that Date for 57 L. 12 fh. e e being the Ba- | 
lance, and which Was peyable 7 Day aſter Date. . 
. At 
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At this Tinte Tuntuckily negleſted to get up the Receipt of 
the 70 L. Bill; and indeed I have fallen into ſuch Eſcapes at 
other Times, but never happened to ſuffer thereby: Particu- 
larly, about a Year ago, I paid à Bill of 100 L. Serling to 
Wilkam Mercer Merchant in N and-omitted to take 
up my Bill; and about June laſt L happened to pay about 40 L. 
Sterling to the Bank, and 1 to take up my Receipt; 
who however both did me Jaſtice, and delivered up the Bills 
or Receipt the firſt Occaſion. . 
But Mr. Montgomery is diſpoſed, it ſeems, to take an undue 
Adyatitage of my foreſaid Inadyertance; t, to my Surpriſe, 
he cauſed intent a Proceſs againſt me in December laſt, to ac- 
count to him for the Bill of 70 L. whereof I had received Pay- 
ment in September preceeding: And, as he was poſſeſs'd of a 
written Document againſt me, I behoved to defend myſelf a- 
gainſt this Claim of double Payment by ſuch Preſumptions and 
Circumftances as Providence favours: me with; and indeed the 
Court has been at ſufficient Pains in allowing all Means for 
bringing the Truth to Light, it being evident that one or 
other of the Parties muſt be egregiouſly in the Wrong. And, 
when the whole Circumſtances. of this Caſe are laid together and 
duly weigh'd, T'can hardly doubt the Court and'impartial World 
will be fully convinced that this Demand is moſt groundleſs and 
unjuſtifiable. re ein nne 
In the firf? Place, then, Your Honours have ſeen Jottings 
of Bills and Notes on a Piece of Paper wrote by Mr. Montgo- 
merys own Hand; ſumm'd up by him to 1257 L. 10 fb. 6 d. 
but erroneonfly : For the Particulars prefix d, when duly cal- 
culated, amount to 127 L. 12 fb. 6+ d. and; by dedueing the 
70 L. Bill in queſtion out of that Sum, there exactly remains 
57 L. 12 ſb. 6% d. the Sum in the Bill accepted by the faid 
Mr. Montgomery the 2 iſt of Auguſt laſt, all to the Trifle of a 
Pe. nl , p30 Oh 
"Does not the Truth here forcibly ſtrike: the Eye? If the 
70 L. Bill had not been accounted for, tis hardly poſſible with- 
| \ , 1 85 . | f , . out 
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aut a Miracle that the E M. 0 For the 12 5 ſhaylg,. 
| 3 with that 70 L. 12 / t . e ta the 142 
12 /h. which was the Charge againſt a Ari 85 
— the particular Notes and Pil aforeſaid deli yere . to 
him of that Date. n 

Mr. Montgomery the Purſuer was put to RE” or r. deny, 
whether the Jottings of the particular Bills, and Summing 
them up to 127 L. 10 ſh. 63.4. was 17 own Hand-writing ?. 
And, in his. Letter to Mr. Deuchar his Procurator, he acknow- 
ledges, « That the holograph Paper, which I produced againſt 
« him by way of Charge ſor 127 L. 10 fh. 6+ d Sterling, he 
00 dpanges, to the beſt of his Remembrance, by giving me 
« up two Bills, the one of 15 L. Sterling, and another. 1 
4 17 L. Sterling or thereabouts, 5 granted me a Bill for 57 
« odd Money Sterling, and Caſh for the reſt; and at that Tim 
6. t up the Bills, and Notes thercin-mentioned. I rata | 
Hue nce the Purſuer owns that the Jotting was his own Hand- 
writing, and that he got up the Bills and Notes therein-men- 
tioned amounting to the ſaid Sum, the Argument is concluſive 

againſt him, That I had given him Credit for the 70 L. Bill, 
ſince the Balance for which he accepted a Bill to me ſo exactl 
anſwers. the 125 L. 12 b. after Allowance of the ſaid 70 . 
Nor can the Naddition which he makes as to the Method of 
clearing be regarded; that Particular was not put to him, and 

tis quite extrinſick to the Point whereon he was to confeſs. or 
den Wk 

And i indeed it ſeems impoſſible that his Account of the Mat- 
ter can gain Credit with any thinking Perſon: For, can any 
Mortal believe that the Purſuer would be pay ing to me in Caſh 
38 L. Sterlin 75 (which is his Account of the Matter) and give 
me his Bill for 57 L. 12 ſb. payable. the very next Day, if 
within Six Days after this Accounting he had. a Demand u 
me for the 70 L. upon the Receipt. he now founds upon of 5 


. s Bill? It * all in that any Man of common 


or 
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Senſe, tho' he had never ſo great Affiuence of Money, would 
have added i in that Manner. 
And next, as to the two Bills he pete: he had of me, and 
deliveied up in Part Payment of the 127 L. 12 Jb. he in his 
Declaration before your Honours ſays, That they were dated a 
Month beforg the Clearance, which brings it to July 1741. 
Now, one of the Notes I delivered him up at the foreſaid 
Clearance is dated 2 5th Ditto for 60 L. Sterling, which he ac- 
cepted to me upon my drawing a Bill of the ſame Date upon 
Mr. Milliam Alexander, and which he received, as appears from 
the ſame and his Receipt thereon now 18 and on the Firſt 
of ſaid Month he accepted another Bill to me for 8 L. and on 
the Ninth another Bill for 13 L. 2 fh. all which Bills were Part 
of thoſe delivered up to him at the foreſaid Clearance 21ſt Au- 
550 laſt, and which would appear if he produced the ſame; 
ut he is pleaſed in his Dread Declaration not to own that he 
has them. 

But, as to the 60 Zi Bill, 'tis evident "From my Bill on Mr, 
Alexander payable to him for that Sum, that he muſt have either 
got from me 60 L. in ready Money, or accepted a Bill to we 
for the ſame; either of which quite diſeredits his Account of the 
Matter, that about this Time I was borrowing Money from 
him, and accepting Bills ſor the ſame. 

Another ſtrong Adminicle that the 70 L. Bill in my Receipt 
was accounted for at the Clearance "if Auguſt laſt, is a miſſive 
Letter ſent by me to the Purſuer the Seventeenth of laid Month, 
ſubjoined to a Note of Bills and other Debts owing by bim to 
me; and wherein I give him Credit, among other Things, for 
the 70 L. Bill accepted by James Jamieſon. And the ſhort 
Miſſi ve I ſubjoin is, Sir, I want to ſerile the above Account, and 
oblige your humble Servant. 

This demonſtrates that the Counting on Jamicſor's Bill wasno 
ſudden Thought, that it was before-hand determined on by both 
Parties; and there was nothing could occur betwixt the 17th 
and 21ft Auguſi that could give Occalion to our departing from 


that 


„ £69 0 
that Plan, and therefore it cannot be doubted but we proſecuted 
the ſame at our Clearance. | 2 

In the 34 Place, The Purſuer on the zoth September 1741, 
aſter I received Payment of moſt of Jamieſon's Bill, makes 
Payment to me of 26 L. 12 fh. 5 d. + of the ſaid Bill of 57 J. 
12 fb. by indorſing to me a Bill of William Rowleigh's for that 
Sam, and which he ſcauſed mark on the Back of the Bill in Part 
Payment of the ſaid Sum: And in this very Libel he acknow- 
ledges the fame in ſo many Words,tho' he has been pleaſed after- 
wards to deny that Row/ergh's Bill was indorſed to me in Part 
Payment of his Bill to me of 57 L. 12 ſh. 
Again, on the 2oth October 9 L. 3 d. more was paid to me 
by the Purſuer of the ſaid Bill of 57 L. 12 fh. and marked on. 
the Back thereof. 2 e 

How can it be thought that the Purſuer would be making 
theſe partial Payments of the 57 L. 12 fb. Bill, if at the fame 
Time I had been Debitor to him of the 70 L. for which by my 
Receipt I was to hold count? He would certainly, on that Su 
poſition, have. intirely ſuſpended the Payment of the Bill of 
$7 L. 12 fþ. till I had acconnted, inſtead of making partial 
Payments, thereof. And this Conduct evinces that he was con- 
ſcious I had already accounted; and indeed it was when I 
threatned Diligence, that he indorſed Rowlezgh's Bill in Part- pay- 
ment. And it is wrong to alledge, that theſe Markings appear 
to have been done at one and the ſame Time; for the laſt is 
with a much freſher Ink than the other, as is clear from In- 
ſpection. ZZV mn HT $605 rt 

As another Circumſtance which atfords no ſmall Light into 
this Matter, your Honours will pleaſe know, that Arthur Stark, 
original Creditor in the 70 L. Bill, on the 8th Auguſt laſt draws 
a Bill on Mr. Montgomery payable to me three Days after Date, 
for 20 L. 17 /b. 115 d. Sterling, which was accepted; and this 
is one of the Bills which. made up the 127 L. 12 ſb. and with 
the reſt was delivered up to. the Purſuer at the Clearance the faid 


21ſt Auguſt. CT: 
1 guſt 1 
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Now, is it poſſible to imagine; that the Purſer, h 


en t was 
making Payment of this Bill on Stars Draught, would not 
have likewiſe counted with me for the 70 L in James Jamie- 
ſon's Bill payable to Sar“ t or, can any Perſon believe that he 
would pay this 20 L. 17 fh. 114 d. to me on Stark's Draught, 
if I had been Debitor to him in the 70 L. contained in the Bill 
to Fart, for which I granted Receipt, at leaſt was to become 
Debitor for the ſame in a fe Days 
The Force of this Argument was, I doubt not, apprehended 
by the Purſuer, when, upon his foreſaid Examination, he denies 
that this 20 L. 17 h. 115 4. Bill of &ark's Draught was one 
of theſe counted on and delivered up 21ſt Auguſt, and pretends 
that it was preſented to him, and that he paid it forthwith in 
ready Money. But as the Thing is improbable, that he would 
be paying ready Money to me, if I was his Debitor by my Re- 
ceipt ; ſo it is ſelf-evident, that this Bill is one of thoſe coun- 
ted on and delivered up at that Clearance: It anſwers to a Far- 
- thing, the Sum in one of theſe Bills ſtated in the Jotting, is ſaid 
to be 20 L. 17 ſh. 115 d. the very Sum in Sark's foreſaid Bill 
which he has produced in-Proceſs. r 
Another Particular worth noticing, and which indeed of it- 
ſelf brings Conviction, is, That, on 27th November laſt, ſome 
few Days before Mr. Montgomery intented this Action, he ap- 
plies to me in relation to the Bill for 57 L. 12 ſh. 5 d. Thad of 
him; and proteſts under Form of Inſtrument, That I ſhould not 
indorſe the ſame away, in reſpect that there is 9 L. 3 b. of it 
paid, and that he had my Obligation for 15 L. or thereby: 
hat he had indorſed to me Row/ergh's Bill for 26 L. and that 
T was Debitor to him in great Sums ariſing from the Profits of a. 
Contract entred into betwixt him and me, in relation to the Be- 
nefit of Purchaſes of condemned Goods in Exchequer, which 
would exhauſt the Contents of the Bill; and therefore required 


that I ſhould not indorſe or aſſign the ſame, or otherwiſe: be li- 
able to him in all Coſt and Damage. 3 78 


. 


Now it can hardly be thought, that the Purſuer would in this | 


the ſame, as will appear upon Examination. 


cc 


cc 
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Inſtrument have ſounded. upon an illiquid Claim of. Profits ari- 
fing from the forcfaid alledged Contract to bar my indorſing his 


Bill, if he had had à well-founded Claim to the 70 L. for 


which I became accolititable to him by my Receipt now under 


Conſideration; it ſeems unayoidable that he had taken up no 
Thought” of his Claim on this Receipt at this Time: And in- 
deed in common Juſtice, and out of, Regard to his own Chara- 


Qer and Reputation, he ought never to have made it. 5 
Tis humbly thought there is convincing Evidence, that the 


Purſuer's Demand on m7 Receipt to account. to him for this 
great Sum is groundleſs and unjuſt, unleſs the Purſuer has 


Counter-adminicles to take off the Preſumptions that ly againſt 
him; but he advances nothing on that Head that can remove 


- 


And, in the firſt Place, what he moſt founds on is, © That 
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Notes, and ſumming up the ſame, are upon a Quarter of a 


cc 


« he pretends I have abſtracted to conceal the fame : And that, 


« if it did appear, it would ſupport what he affirms in his Miſ- 


« five to Mr. Deuchar, as to his Manner of accounting for the 
« Charge againſt him of 127 L. 12 /b. And this he further 
« urges from the Title of the Account, which is imperfect, 


« bearing, Account. betwixt Andrew Jamieſon Merch: _ 


But, for all the Porſuer's Vaunting on this Head, it can ſignify 


nothing, when duly enquired into. The very Circumſtance, 
which he objects to make the Account imperfeQ, ſhows that 


it never was nor intended to be more peifect, I mean the Title; 


for it does not at all end as if it had been to be fully expreſs'd : 


For there is a Colon after 'the laſt mank Word Merch: which, 


if the Title had been written out on the other Side, could not 


{ſibly be; for it would be a Colon in the Middle of a Word. 
that this might ſerve as a full Anſ weer. 

The Title as well as the Jottings are the Purſuer's Hand- 
e 8 „ 1h ens Writing 


writing: And, if he made the Title Nonſenſe, he muſt anſwer 
for it; but that cannot detract Credit from the Jottings, which 
make up the Charge againſt him. And I have declared, and 
am ready to ſwear, That it was in the ſame Condition as it is 
at this Day when I put it up at the foreſaid Clearance 21ſt 
Auguſt. | 1 n 
900 that this Paper had no Diſcharge oppoſite to it is fur- 
ther cleared by the Purſuer's own Miſſive touching the fame, 
whereof the Tenor is above ſet down. He owns the Jottings to 
be his Hand-writing,and that they contained the Charge againſt 
him of Bills and Notes, amounting to 127 L. 10 fh. 65 d. but 
does not pretend that there had been any Diſcharge « oppoſite 
to it, to take the ſame off; but endeayours to do it from his 
Memory, in a Way which I altogether deny, and improbable - 
of itſelf, as above, Now, if this Paper had truly conſiſted of 
two Leaves, whereof one is now taken away, Would not the 
Purſuer have naturally ſuggeſted it at this Time? and his not 
doing fo, is Demonſtration that he was then convinced that 
there was no ſuch Thing, and that his preſent Allegation is an 
Afﬀter-thought of his Counſellors. TER | | 
It is likewiſe ſaid, © That theſe Jottings are upon gilt Paper, 
« and that I have acknowledged in my Declaration, that I did 
ec not uſe to draw out Accounts on ſuch Paper,” as indeed I 
believe no Body elſe does. 3 | - 
But the Obſervation is trifling; for this was only Jottings, 
and not intended for a ſtated Account; When the Sum in the 
Charge ariſing from the ſeyeral Notes and Bills due to me b 
the Purſuer was aſcertained to 127 L. 12 ſb. the whole Matter 
was in effect done; for all that remained was to deduce the 70 L. 
Bill in my Receipt from that Sum, and to grant me the Bill of 
"09 La If 15 for the Balance; and whether this were done u- 
pon the Back of a Letter, upon gilt or mourning Paper, or 


whatever came firſt to Hand, out of my Pocket or his, was. not 
material; and indeed it is moſt probable it came from Mr. Mon- 
gomery, ſuch Kind of Paper being much uſed in the Cuſtome- 
Foul, | | And 
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And what ought to als the Purſie?s Mouth on this Head is, 
that, when he was upon Examination before your Honours 
touching this Matter, you wer 0 at my Requeſt, to ſend 
your Clerk along with him and me to his Desk or Scrutore in 
the Cuſtom-houſe, Where T alledged there would be found 
ſufficient Evidence that there was Credit given him at the Clear- 
ance 21ſt Auguſt for the 70 L. in queſtion; and to this the Pur- 
ſuer at firſt conſented, and went along with the Clerk and me; 
and the Poor of the Room where the Desk ſtood being locked, 


he went off from us, an Pretence to find his Servant to get the 


Key of the Room: But, inſtead of returning with it, he ap- 
plied to his Lawier for Advice, and reported to the Court, that 
he was diſſwaded by his Lawier to allow any ſummary Inſpection 
of his Scrutore ; but that, if T condeſcended _ any particu- 


| lar Writs, .he would exhibite them upon Oath. 


What Conſtruction can tile World or your Honours put u- 
DR this Conduct, other than that the Purſuer was uſing Shifts 
to conceal or abſtract the Evidence? The Condeſcendence of a 
particular Writ was ſufficiently made, by deſcribing the "ft 
as a Writing that would make appear that the 70 L. in James 
Tamieſon's Bil was accounted for: And, if the ** had not 
been conſcious that there was ſuch. a Writing in his Poſſeſſion, 
he would not have declined a ſummary Inſpection, in order to a 
Scrutiny, This was ſuppreſſing the PE veces with a Witneſs, 


and muſt make every Circumſtance be conſtrued againſt him in 
order to my Defence. 


"This e happend ao us n Thai upon the Pur- 
ſuer's firſt Examination, and is fully contained in the Minute 


ſigned by your Honours and him of that Date. And it muſt be 


noticed, that, at Eight a-Clock the fame Night, the Purſuer 
vent into his Desk, 4 took out a Count - book, as he acknow- 
ledges upon his ſecond Examination on the $th Inſtant; * 


What Writings i in yelation to this Matter he might hay e ſe- 


;creted, he knowg heft himſelf,” but "ny reſumitur againſt 
due for kd the, he din 10 * * 
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The W at his Eanigati, * that ever he bad“ 


ſeen the Account and ſhort Miſſive thereto ſubjoined the '17th 
of Auguſi. But then, by good Providence, the Purſuer had 


jotted ſome Figures upon the Foot of this Paper which con- 


tains the Account and Letter; As to which his Anſwer was, 


That, if the Figures on, the Foot of the ſaid Miſſive had 


e not been plated there, he would have taken them to have 
&« been Figures of his own writing. As they are upon the Foot 
of the Nig Miſſive which he never did ſee, the Declarant be- 
“ lieyes they were none of his writing.“ 
It can hardly be ſaid, the Purſuer denies theſe Figures to by 

his Hand-writing ; and from comparing other” Figures whic 
are unqueſtionably of his writing, and by Perſons that are well 


acquainted with his Hand, it will, be. clearly made out, that 


theſe Figures are of his writing: And conſequently, that he 
could not but have ſeen and had in his pe the foreſaid 
Account and Miſſive on the ſame Paper. 

Tis likewiſe contended for the Purer, “That the 70 L. 
Bill, for which I grant Receipt, could not come into the 
- Counting on 21ſt gu, becauſe it was not We till the 
« 2»th Ditto 
But this has been already obristed in the Entry. Notbing 
could hinder me to hold the Money in this Bill as Caſh, and to 
account for the ſame: And it was my great Intereſt ſo todo; 
for to be ſure the Security by this Bill, which included Mr. 
Montgomery as the Indorſer as well as Jaines Jamieſon the Ac- 
cepter, and Stark the Indorſer to Mr. Montgomery, was more 
to be relied on than Mr, Montgomery” 8 ſingle Bills, which he 
. owns I delivered him up at this Clearance. 

The Purſuer's varying in ſeveral Particulars: tine to this 
Affair cannot eſcape Notice. Your Honours will have obſerved 


the Purſuer's Conduct with reference to Starts Bill of 20 L. 


17 /þ. 1 1d. and the like is to beſound in an other Particular in his 
Examination: For when it was put to bim, If he had demanded 


. up Rowlergh's =, my his Sins me . he denies i; 
an 


* | 
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and yet the yery next Interrogator being, Upon Reſuful (% 
« deliver up Rowleig h's Bill) did the Purſuer and Defender after- 


« ward meet, and 15 Purſuer told the Defender, that he had 


« two Receipts of his, by which he would wake him repent 


nat delivering up Rowkeigh's Bill? Hs Anſwer i 16, That he re- 


« members of the Facts therein ſet down.” How this is recon- 


cilable to his Anſwer to the preceeding Interrogator, your Ho- 
nours will judge: But J have ſufficiently felt the Effect of his 


Threats as to one of the Receipts, vig. that whereon he now 
purſues; but am hopeful you will preyent my further ſuffering 


thereby. 


And is it not plain from this one Circumſtance which hap- 
pened in November laſt, ſome Days before this Proſecution, that 


he was conſcious to himſelf he was. going to do a bad Ti hing ? 


For, if the 70 L. in my Receipt was juſtly due, how could it 


be ſaid, that he would make me repent it, or give me any Pain, 
by obliging me to account for the ſame; for to be ſure, if I had 


not accounted for it before, it had been doing me a Pleaſure to 


take the Money off my Hand ? 


What I here inſiſt for is not an extraordinary Thiog, viz. to 
take away Writ by Preſumptions and Circumſtances: It has been 
frequently done by the Lords of Seſſion, and wy lately within 
theſe few Weeks. In a Proceſs at the Inſtance ohn Hamil- 
ton againſt Walter Neilſon, for Payment of a Bill of 600 Merks 


accepted by Neilſon to him in December 1726, and of another 


Bill of 70 L. Sterling accepted by him in April 1728; the Lords 


afolzied the Defender from the Proceſs as to- both: Bills, tho' 
they were moſt formal, and nothing in Writ to take them away; 


but various Circumſtances occurred, which afforded a ſufficient 
Ground of Belief that they were not outſtanding Debts. 

And your Honours will remember the late famous Caſe, in 
the Proceſs betwixt Thomas Eliot and Archibald Cockburn ; > 


where the Lords found a Note of 200 L. Sterling, granted by 


Cockburn to OW” taken my by mere Preſumptions ; "s he a 
dun 


Cie) 


found Eliot the Purſuer liable in large Damages 
And theſe: Jadgments were affirmed” in: the la 


15 Expences: 
Reſort, with 


ſelves, as the Caſe is here. Innumerable Inſtances of the like 
Kind might be adduced, but tis needleſs to inlarge: The eſta- 
bliſhed Law is, That an Obligation in Writing may be found 
extinguiſhed, paid or taken away, by Preſumptions; apd which 


is ſtrongly founded in the Nature of Things. The Circum- 


ſtances that found Preſumptions are not liable to the Suſpicion 
of Forgery, as the, Diſcharge of an Obligation may be, 


I humbly think, there never happened a Caſe. where there 


occurred more Preſumptions againſt any Claim whatever founded 
on Writ, than there do in the Purſuer's Demand on my Receipt 


or Obligement to account for the 70 L. in James Jamieſans 


Bill to Stark: indorſed by the Purſuer to me: And as from the 
very Tenor of this Obligement, to hold Count, it appears to 
ha ve been intended, that at the firſt Counting he ſhould get Al- 
lowance of the ſame; ſo tis plain, that, at our Clearance a 1ſt 
Auguſt, I gave him Credit for the whole Sum of 70 L. And it 


were to ſubject me to double Payment, to find me liable to the 
Purſuer in this Proceſs, 1 


In reſpect whereof, tit hoped your Honours, upon -- 


viſing the whole Matter, and various Circumflances of 
the Caſe, will have no Difficulty to ſuſtain my De- 


fence, and aſſol gie me from this groundleſs and vexa- 
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Coſts. The Matter was recent, and betwixt the Parties them - 
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